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The Centers for Medicare and Medicaid Services (CMS) has issued two Final Rules implementing Sections 6044 and 6083 of the Deficit Reduction Act of 2005 (DRA).  These provisions are intended to gives states greater flexibility in managing their Medicaid programs, and may affect the coverage of non-emergency medical transportation (NEMT) in your state.

Use of Benchmark and Benchmark Equivalent Benefit Packages
Prior to passage of the DRA, states were required to offer a standard benefit package to most eligible Medicaid recipients.  Section 6044 of the DRA gave states the option to enroll certain portions of their Medicaid population in benchmark and benchmark-equivalent benefit packages that may differ from this standard benefit package.

The qualifying benchmark packages are the same ones offered under the SCHIP program, and include benefit plans based on:

· The standard Blue Cross/Blue Shield package available to federal employees;

· The benefit plan offered to state employees;

· The largest commercial HMO plan in the state; and,

· Any other benefit plan approved by the Secretary.

Qualifying “benchmark-equivalent” plans must cover certain benefits (e.g., inpatient and outpatient hospital services, physician services and x-ray services) and must have an aggregate actuarial value that is at least equal to that of the benchmark plans.  States have the option of supplementing these alternative benefit packages with additional services through wrap-around coverage.

States will be able to force “full benefit eligibles” into these alternative benefit packages.  However, states can not require certain categories of Medicaid recipients to enroll in these packages, although these recipients can voluntarily chose to enroll.  Categories of exempt individuals include:

· Pregnant women;

· The disabled;

· Dual-eligibles (Medicare-Medicaid beneficiaries);

· Hospital and SNF inpatients; and,

· The medically frail or those with special medical needs.

In the Final Rule, CMS elected to exempt these alternative benefit packages from certain traditional Medicaid requirements.  For ambulance providers, the most significant being the “assurance of transportation” requirement found at 42 C.F.R. §431.53.  Thus, states could elect to move portions of their Medicaid population into alternative benefit packages that do not cover non-emergency medical transportation, including non-emergency ambulance transportation (NEMT).  To the extent a benchmark or benchmark-equivalent plan did not cover NEMT, the state could elect to provide NEMT as a wrap-around benefit.

CMS received extensive comments on its proposal to exempt these alternative benefit packages from the assurance of transportation requirement, with most of the comments focused on the harm it would cause beneficiaries and transportation providers.  In general, the response from CMS was that only a limited number of beneficiaries could be forced into these alternative benefit packages; with those who are most likely to need non-emergency ambulance transportation being exempt from mandatory enrollment.  CMS also noted that, of the 9 states that have approved benchmark plans, only 3 did not offer NEMT services.  CMS also noted that children under the age of 19 would be required to receive NEMT services as part of their EPSDT benefits.

These regulations will become effective on February 2, 2009.  A copy of the Final Rule can be obtained from the Federal Register at: http://edocket.access.gpo.gov/2008/pdf/E8-28330.pdf.

Option to Establish Non- Emergency Medical Transportation Program
Prior to the passage of the DRA, states that elected to provide transportation as medical assistance under their State Medicaid Plan were required to use a direct vendor payment system.  States that wished to adopt a transportation brokerage system and/or to operate their transportation programs differently in different areas of the state were forced to either: (1) claim transportation as an administrative expense, in which case they would receive only a 50% federal match or (2) seek a waiver from CMS.

Section 6083 of the DRA would permit states to adopt an NEMT brokerage program without regard to the Medicaid requirements of comparability, statewideness, and freedom of choice.  This would eliminate the need for states to seek a waiver from CMS before adopting an NEMT brokerage program.
The Final Rule clarifies some aspects of how the NEMT broker program of a state would operate, including how the broker would be selected.  The Final Rule confirms that the broker must be selected through a competitive bidding process. While governmental entities can be the broker, they must compete on the same terms as non-governmental entities.  The Final Rule also contains restrictions on the ability of brokers to make referrals to themselves or affiliated entities.  For example, non-governmental brokers would generally not be able to refer transports to providers in which they (or an immediate family member) had a financial interest, provided that other transportation providers were available.  Similar restrictions would apply to governmental brokers.
These regulations will become effective on January 20, 2009.  A copy of the Final Rule can be obtained from the Federal Register at: http://edocket.access.gpo.gov/2008/pdf/E8-29662.pdf.
