
[Insert Letterhead]
[Insert Date]
Kerry N. Weems, Acting Administrator

Centers for Medicare & Medicaid Services

Department of Health & Human Services

Attention: CMS-1403-P
P.O. Box 8012

Baltimore, Maryland 21244-8013
Re:  CMS-1403-P; Medicare Program; Revisions to Payment Policies Under the Physician Fee Schedule, and Other Revisions to Part B for CY 2009; and Revisions to the Amendment of the E-Prescribing Exemption for Computer Generated Facsimile Transmissions; Proposed Rule

Dear Mr. Weems:

[Insert Organization Name] welcomes this opportunity to comment on the Centers for Medicare and Medicaid Services (“CMS”) Proposed Rule entitled “CMS-1403-P; Medicare Program; Revisions to Payment Policies Under the Physician Fee Schedule, and Other Revisions to Part B for CY 2009; and Revisions to the Amendment of the E-Prescribing Exemption for Computer Generated Facsimile Transmissions” (the “Proposed Rule”), 73 Fed. Reg. 38502 (July 7, 2008).  
[For Organization: include a brief description of your organization the communities you serve and the types of transports you provide]

[For State Association: include a brief description of your association and your members, including the communities your members serve, the types of transports provided, etc.  Please also include a statement that the comments are being submitted on behalf of your members]
OTHER ISSUES – BENEFICIARY SIGNATURE
We Support the Expansion of 42 C.F.R. §424.36(b)(6) to Non-Emergency Ambulance Services 

When CMS adopted the exception in 42 C.F.R. §424.36(b)(6) as part of the CY 2008 Physician Fee Schedule Final Rule with comment period
, CMS greatly eased the compliance burden upon providers and suppliers of emergency ambulance services.  However, there currently exists no mechanism to provide meaningful relief to the providers and suppliers of non-emergency ambulance services, who face many of the same hardships in obtaining beneficiary signatures at the time of transport.   

Accordingly, we support the proposed change to expand the exception to the beneficiary signature requirement set forth in 42 C.F.R. §424.36(b)(6) to include both emergency and non-emergency ambulance transports.  
We Support Expanding the List of Acceptable Secondary Forms of Verification 
If the proposed change to 42 C.F.R. §424.36(b)(6) is implemented, the exception would thereafter cover both emergency and non-emergency ambulance transports.  As a result, it would apply to hospital discharges and other non-emergency transports where the receiving facility is not a hospital (e.g., transports to and from a skilled nursing facility).  However, the list of acceptable secondary forms of verification set forth in 42 C.F.R. §424.36(b)(6)(ii)(C)(2) makes reference to: a “hospital registration/admissions sheet
”; a “hospital log
”; or “other internal hospital record
”.

Accordingly, we urge CMS to revise 42 C.F.R. §424.36(b)(6)(ii)(C)(2) to clarify that acceptable forms of secondary verification include any record from the receiving facility that confirms the name of the beneficiary, and the date and time he or she was received at that facility.  This could be accomplished by replacing the word “hospital” wherever it appears in 42 C.F.R. §424.36(b)(6)(ii)(C)(2), with the word “facility”.

In the final rule that created the exception for emergency ambulance transports, CMS indicated, in its discussion of the secondary forms of verification, that it believed that any document used as a secondary form of verification must be signed by a representative of the receiving facility.  However, this requirement is not included in the text of the 42 C.F.R. §424.36(b)(6)(ii)(C)(2).  Moreover, more and more hospitals are moving towards electronic recordkeeping.  Therefore, we urge CMS to clarify that secondary forms of verification do not need to be signed by a representative of the receiving facility, provided that the form of verification obtained is an official facility record that clearly indicates the name of the patient, and the date and time he or she was received by that facility.  
The New Requirement to Use “Reasonable Efforts” Should Not Apply to Ambulance Providers or Suppliers

We opposes the proposed revision to 42 C.F.R. §424.36(a) to require the use of “reasonable efforts” before a provider or supplier could rely upon one of the exceptions set forth in 42 C.F.R. §424.36(b)(1) – (5), as we believe this proposed change would increase the administrative and compliance burden on ambulance providers and suppliers.  

CMS recently posted on its website a guidance document on the beneficiary signature requirement for ambulance services
.  In this document, CMS stated that ambulance providers and suppliers are not required to use reasonable efforts to obtain the beneficiary’s signature where they are able to meet the requirements of 42 C.F.R. §424.36(b)(6).  However, an ambulance service would be unable to meet the requirements of 42 C.F.R. §424.36(b)(6) whenever an authorized person has signed on the beneficiary’s behalf, because 42 C.F.R. §424.36(b)(6)(i) requires that there be no other authorized person available or willing to sign on the beneficiary’s behalf at the time of transport.  

Thus, the proposed change would increase the compliance burden on ambulance providers and suppliers when an authorized person signs on the beneficiary’s behalf, because the ambulance provider or supplier would now be required to use reasonable efforts to also obtain the beneficiary’s signature.  This could have the unintended effect of discouraging ambulance providers and suppliers from attempting to obtain a signature from an authorized person on the beneficiary’s behalf.  Moreover, since CMS has stated that its program integrity concerns would be satisfied whenever the ambulance provider or supplier obtains the required documentation from the receiving facility, we do not believe that a higher compliance burden should be imposed on ambulance providers and suppliers simply because an authorized person is available and willing to sign on the patient’s behalf at the time of transport.
Accordingly, we urge CMS to amend 42 C.F.R. §424.36(b)(6) to remove the requirement in 42 C.F.R. §424.36(b)(6)(i) that there be no other authorized person available or willing to sign on the beneficiary’s behalf.  Instead, we urge CMS to revise 42 C.F.R. §424.36(b)(6) to provide that the exception would be met whenever the ambulance provider or supplier obtains either: 

(1) the signature of one of the authorized persons set forth in  42 C.F.R. §424.36(b)(1) – (4) at the time of transport; OR 

(2) satisfies all of the documentation requirements set forth in 42 C.F.R. §424.36(b)(6)(ii).  

In the alternative, we strongly urge CMS to issue guidance interpreting the “reasonable efforts” requirement in 42 C.F.R. §424.36(a) to require, in the context of ambulance services, that reasonable efforts be made only at the time of transport.  Such a definition would be consistent with the above-referenced guidance document, in which CMS noted that the reasonable effort requirement would be met whenever the ambulance provider or supplier has “a reasonable basis for believing that the beneficiary is physically or mentally incapable of signing the claim at the time of transport, and that this disability will continue indefinitely
”.  

CMS has indicated that it intended to exempt ambulance services from the new “reasonable efforts” requirement as long as the ambulance provider or supplier meets the documentation requirements of 42 C.F.R. §424.36(b)(6). The revisions we suggest would fully implement this intent.
We Support Making the Expanded Exception in 42 C.F.R. §424.36(b)(6) Retroactive to      January 1, 2008

The proposed expansion of the exception in 42 C.F.R. §424.36(b)(6) to cover non-emergency transports would provide meaningful relief to the providers and suppliers of non-emergency ambulance services on a going-forward basis.  However, there is no mechanism under the current beneficiary signature requirement for suppliers of non-emergency transports to submit claims without the signature of the beneficiary or an authorized representative.  Despite their best efforts to comply with the existing beneficiary signature requirement, many ambulance suppliers are holding claims for medically necessary non-emergency transports, due to the beneficiary signature requirement.  In many cases, the ambulance supplier has made multiple attempts to obtain a signature from the beneficiary or an authorized individual without success.  We have also experienced difficulty in getting signatures from facility representatives, in part due to concerns that their signature would render the facility financially responsible for the transport.  These difficulties were acknowledged by CMS in the above-referenced guidance document.
Accordingly, we urge CMS to make the expanded exception in 42 C.F.R. §424.36(b)(6) retroactive to January 1, 2008.  This would provide ambulance suppliers with an alternative means of satisfying the beneficiary signature requirement for these past non-emergency transports, and, therefore, permit them to be reimbursed by Medicare for these medically necessary ambulance transports.  If the expanded exception were not made retroactive, these ambulance suppliers may have little option but to bill the beneficiary for these transports.
We Support the Changes to the Definition of a “Claim” for Purposes of Beneficiary Signature Requirement 
We support the proposal to revise 42 C.F.R §424.36(a) to define a “claim” for the purposes of the beneficiary signature requirement to mean either the claim form itself or a separate form signed by the beneficiary or other authorized individual
WE ENCOURAGE CMS TO ISSUE “NO ADVERSE ACTION” GUIDANCE
As a result of the significant changes within the past two years, there has been a great deal of confusion among ambulance providers and suppliers and facilities regarding the beneficiary signature requirement for ambulance services.  To minimize any further disruption to the industry, we urge CMS to clarify in the final rule or in an update to the Guidance Document that it will not take any adverse action against any ambulance provider or supplier for their failure to strictly comply with the beneficiary signature requirement before January 1, 2009, so long as such ambulance provider or supplier demonstrated a good-faith attempt to satisfy the beneficiary signature requirement.

Thank you for your consideration of these comments.  If you or your staff should have any questions regarding our comments, please contact [Contact Name and Number].
Sincerely,

[Name]
[Title]

[Organization]






�  Final Rule with comment period entitled “Medicare Program; Revisions to Payment Policies Under the Physician Fee Schedule, and Other Part B Payment Policies for CY 2008; Revisions to the Payment Policies of Ambulance Services Under the Ambulance Fee Schedule for CY 2008; and the Amendment of the E-Prescribing Exemption for Computer-Generated Facsimile Transmissions” (72 FR 66360).


�  42 C.F.R. §424.36(b)(6)(ii)(C)(2)(ii).


�  42 C.F.R. §424.36(b)(6)(ii)(C)(2)(iv).


�  42 C.F.R. §424.36(b)(6)(ii)(C)(2)(v).


�   “Guidance on Beneficiary Signature Requirements for Ambulance Claims”, posted on the CMS website on July 24, 2008


�   See Section III of the Guidance Document.  
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