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AAA MEMBER ADVISORY
TO:          AAA Membership
FROM:    David M. Werfel, Esq.
                Brian S. Werfel, Esq.
                AAA Medicare Consultant
RE:          Important Changes to Patient Signature Requirement
The Centers for Medicare and Medicaid (CMS) published a final rule on November 27, 2007 that makes important changes to the beneficiary signature requirement for ambulance services.  As of yesterday, January 1, those changes are now in effect.
Background
Medicare regulations generally require ambulance services to obtain the patient’s signature before submitting a claim to Medicare.  An exception exists where the patient has died.  The Medicare patient signature requirement is set forth in 42 C.F.R. §424.36.
Additional exceptions exist where the ambulance service obtains a signature from an authorized person on behalf of the patient.  Under the current law, the following persons are permitted to sign on the patient’s behalf:
· The patient’s legal guardian (42 C.F.R. §424.36(b)(1))
· A relative or other person who receives social security or other governmental benefits on the patient’s behalf (42 C.F.R. §424.36(b)(2))
· A relative or other person who arranges for the patient’s treatment or exercises other responsibility for his or her affairs (42 C.F.R. §424.36(b)(3))
· A representative of an agency or institution that did not furnish the services for which payment is claimed but furnished other care, services, or assistance to the patient (42 C.F.R. §424.36(b)(4))
· A representative of the provider or of the nonparticipating hospital claiming payment for services it has furnished if the provider or nonparticipating hospital is unable to have the claim signed by one of the other authorized representatives (42 C.F.R. §424.36(b)(5))
New Exception for Emergency Ambulance Transports
The Final Rule created a new exception to the patient signature requirement for emergency ambulance transports.  For emergency transports with dates of service on or after January 1, 2008, you will be permitted to submit a claim—and answer, “Yes” to the signature question on electronic claims—as long as you obtain the following documentation:
·
Signed statement from a crewmember that: (1) the patient was unable to sign, and (2) no legally authorized person was available or willing to sign on the patient’s behalf;
·
Documentation of: (1) the date and time of the transportation and (2) the name and location of the facility that received the patient; and
·
Documentation from the receiving facility of: (1) the name of the patient and (2) the date and time the patient was received.
Your Trip Report will typically satisfy the first two requirements, provided the crew properly documented that the patient was unable to sign and that there was no one to sign for the patient.  The requirement for documentation from the receiving facility can be satisfied in one of two ways: (1) you can get a signed statement from a representative of the receiving facility at the time of transport or (2) you can get “secondary verification” from the hospital at a later date.
The new exception in the Final Rule provides some examples of acceptable forms of secondary verification documentation, including a signed copy of your trip report (obtained after the fact), hospital registration/admission sheets, patient medical records, a hospital log, etc.  Note: in the Final Rule, CMS indicated that they believe a representative of the hospital should sign any secondary form of verification.
New Requirement to Use “Reasonable Efforts”
The Final Rule also made a change to 42 C.F.R. §424.36(b)(5), one of the existing exceptions to the patient signature requirement.  Under this exception, an entity that furnished services to a Medicare patient is permitted to sign the claim on the patient’s behalf, if the patient was unable to sign and the entity was unable to obtain a signature on the patient’s behalf from another authorized person.  The change is that CMS will now require the furnishing provider to use “reasonable efforts” to obtain a signature from one of the other authorized persons before being permitted to sign the claim (itself) on the patient’s behalf.  This change also becomes effective January 1, 2008.
New Interpretation of 42 C.F.R. §424.36(b)(5)
In the Final Rule, CMS also offered a new interpretation of which entities may use the exception in 42 C.F.R. §424.36(b)(5).  The regulation uses the phrase “provider or of the nonparticipating hospital”.  However, the CMS Manual and Medicare contractor guidance have previously indicated that this section was applicable to both providers and suppliers.  As a result, ambulance suppliers have relied upon this exception to submit claims to Medicare whenever their crews documented that the patient was unable to sign and that no other authorized person was available to sign on the patient’s behalf at the time of transport.  In the Final Rule, CMS stated its belief that 42 C.F.R. § 424.36(b)(5) applied only to institutional providers, such as hospitals.  Thus, CMS now believes an ambulance supplier is prohibited from submitting a claim to Medicare unless and until the supplier obtained the signature of the patient or their representative.
What do These Changes Mean for You?
The ambulance industry has historically interpreted the patient signature requirement to apply only to the time of transport.  The industry has also relied upon the CMS Manual and guidance from Medicare contractors indicating that the exception in 42 C.F.R. § 424.36(b)(5) applied to both ambulance providers and suppliers.  As a result, the industry has been submitting claims to Medicare, so long as the crew properly documented that the patient was unable to sign, and that there was no authorized person available and willing to sign on the patient’s behalf.  The Final Rule significantly restricts your ability to rely upon this exception.
If you bill Part A, you can still sign a claim on the patient’s behalf.  However, before you submit the claim, you must use “reasonable efforts” to obtain the signature of another authorized party, e.g. the patient’s legal guardian.  In the context of ambulance services, CMS indicated that “reasonable efforts” would mean an attempt to obtain the signature of another authorized person for some unspecified period of time following the transport, before the ambulance provider could sign on the patient’s behalf.
If you bill Part B, you can no longer sign a claim on the patient’s behalf.  You must now obtain the signature of the patient or an authorized representative before submitting the claim to Medicare.  If you don’t obtain a valid signature at the time of transport, you must contact the patient or their representative after the fact.  If you are unable to get a signature within the time limits for filing a claim to Medicare, CMS now believes you should bill the patient.
In sum, the changes in the Final Rule will increase your administrative costs associated with billing Medicare, as you will be required to spend more time and effort complying with the patient signature requirement.  It will also result in you billing patients in those instances where you are unable to get a signature, leading to patient complaints, negative publicity, etc.
What is the AAA Doing?
The AAA has been actively dealing with the changes made by the Final Rule.  We have met several times with CMS on the issue; attempting to educate CMS regarding the problems ambulance services will face in complying with these new requirements.  We have also sent a number of questions to CMS, seeking clarification on the implementation of these new requirements.  We are scheduled to meet with CMS again in the near future, and will continue to advocate that CMS provide ambulance services with meaningful relief.

What Should You Do?
The only provisions that go into effect on January 1, 2008 are: (1) the new requirement to use “reasonable efforts” before signing a claim on the patient’s behalf (which CMS believes does not apply to ambulance suppliers) and (2) the new exception for emergency ambulance transports, which helps, as it provides another means of meeting the patient signature requirement.
The major changes involve CMS’ interpretation of the existing regulations.  CMS stated in the Final Rule that it believes ambulance suppliers have been billing incorrectly if they are relying upon “patient unable to sign, no one to sign for patient”.  This interpretation will not change in the short-term.

You will need to take steps to prepare your service to meet the new requirements.  You should also recognize that there is no “one size fits all” solution.  You will need to look at your situation, and determine how to best comply with the new signature requirement.  At a minimum, your compliance efforts will likely require you to:
· Educate your crews regarding the new signature requirements.
· Educate the facilities you do business with so that they are: (1) familiar with the new signature requirements and (2) willing to cooperate with your compliance efforts.
· Change your Trip Reports or Signature Form so that you will be able to comply with the new exception for emergency.  A sample form that could be used to meet the new emergency exception can be found in the Members Only section of the AAA website at: [INSERT LINK HERE].
· Develop a process for obtaining secondary verification from hospitals, to meet the exception for emergency transports if you are unable to get a signature from someone at the receiving facility at the time of transport.
· For non-emergencies (and for emergencies if the facility is willing to sign with the suggested language below), you will need to get the signature of the patient or an authorized representative.  One of the persons authorized to sign on the patient’s behalf is “any representative of an institution that furnished other care, services or assistance to the patient”.  We interpret this exception to include representatives of a hospital or SNF that has treated the patient.  Thus, you could add a signature block to your Trip Report (or even your PCS) to get a hospital or SNF representative to sign on the patient’s behalf.  Note: here the facility representative is signing on the patient’s behalf, not just signing to confirm receipt of the patient).  A sample form is provided on the AAA website.
Note on Sample Forms: we have heard comments from several people that facility representatives will be reluctant to sign anything that contains references to the Code of Federal Regulations or other “lawyer language”.  We have heard from other people that facility staff will sign anything put in front of them.  While it would be better to include this language, we do not believe it is required.
Another comment we have heard is that facility representatives may refuse to sign because they are worried that, by signing, they or their facility may become responsible for payment of your ambulance trip.  If that is a concern, you can add language clarifying that: “this signature is not an acceptance of financial responsibility for the patient”.
Again, each of you will need to figure out what language works best for your particular circumstances.
AAA Audio Conference
The AAA plans to hold an Audio Conference in the next few weeks to discuss the new signature requirements.  The call will summarize the new signature requirements, update you on the AAA’s efforts to resolve the problems created by the new requirements, and answer any questions you may have regarding your compliance efforts.

As part of the Audio Conference, the AAA will also unveil its Patient Signature Toolkit, which will contain sample forms, policies and other useful suggestions for complying with the new signature requirements.
