 HIPAA UPDATE


�Further Modifications To The Hipaa Privacy Regulations �


�
	On August 14, 2002, the Department of Health and Human Services (“HHS”) published final modifications to the HIPAA privacy rule (“Final Rule”).  Covered entities must be in compliance with the Final Rule by April 14, 2003.  As expected, HHS adopted many of the changes proposed by AAA to the initial privacy regulation.  These changes will simplify compliance efforts.  In particular, under the final rule patient consent for the use or disclosure of protected information is no longer required, but is optional for the provider. However, except in emergencies, healthcare providers are required to obtain an acknowledgement from patients of receipt of the provider’s notice of privacy practices. 


Provisions of the Rule Important to Ambulance providers and suppliers


Consent Made Optional but Acknowledgment of Notice Required in Non-emergency Situations.  Under the Final Rule, covered entities are not required, but are permitted, to obtain consent of an individual to use or disclose his or her protected health information for treatment, payment or health care operations.  Direct treatment providers (including ambulance services) are required (with an exception for “emergency” situations) to document, in writing, an individual’s receipt of the provider’s notice of privacy practices, or, if unable to obtain such acknowledgment, document its good faith efforts to obtain it.  (The final modifications do not prescribe the form of acknowledgment, but in the near future we will provide you with additional guidance on how to obtain and maintain the required acknowledgment.)  


HHS did not agree with the AAA comment that non-emergency ambulance services should be excepted from this requirement.  Therefore, for non-emergency trips, you must provide your privacy notice to the individual, make a good faith attempt to get a signed acknowledgement from him or her, and if unable to do so, keep a written record of the attempt and the reason why the acknowledgement was not obtained (e.g., patient was unconscious or in an agitated mental state).


Requirements Related to Emergency Services.  In emergency treatment situations (which would include responding to an emergency dispatch), the provider is required to provide notice to the individual as soon as practicable after the emergency treatment situations ends. However, the requirement for making a good faith effort to obtain a written acknowledgement does not apply in emergency situations.  In an emergency situation, therefore, you need only keep a record of how you provided the privacy notice to the individual (e.g., made an arrangement with the hospital to have the notice delivered to the individual when he or she is stabilized).  HHS did not agree with our suggestion to define an emergency by reference to the new definition in the ambulance fee schedule regulation, because other provider types might have different definitions.  Therefore, the regulation leaves discretion with the provider to determine when there is an emergency, but you should be sure to document the emergency nature of such trips in order to establish that no written acknowledgment is required


Disclosures Permitted for Other Entities’ Routine Health Activities.  The Final Rule permits a covered entity (such as a hospital) to disclose protected health information to: another provider or supplier (such as an ambulance company) for that entity’s treatment, payment, or health care operations needs, if both entities have or had a relationship with the individual who is the subject of the protected health information and the protected health information pertains to such relationship.  This provision will permit a hospital, for example, to share information with an ambulance company in order to permit the ambulance company to bill the individual or his or her insurer for the service.


Forms.  Last year the AAA prepared and distributed to members sample consent and authorization forms.  Because of the changes made by the Final Rule, these forms are no longer necessary and may be discarded, unless you decide to use an optional consent form with your patients.


OTHER SIGNIFICANT PROVISIONS OF THE FINAL RULE


The Final Rule contains a number of other provisions that clarify or simplify the original priviacy rule:


Use of Protected Information for Marketing.  Generally, the Rule prohibits disclosure of protected information to a third party for use by that party in marketing activities unless the individual authorizes the release of the information (e.g., a pharmacy selling lists of customers to a pharmaceutical company).  However, a covered entity is permitted to use protected information for the purpose of communicating directly with individuals about its own health-related products or services (e.g., marketing of subscription plans).


Incidental Disclosures Not a Violation and Accounting Not Required.  “Incidental disclosures,” or those that are limited in nature that occur as a byproduct of an otherwise permissible use or disclosure (e.g., viewing of records by a janitor or maintaining a patient sign-in log on a counter), are no longer a violation of the Final Rule if the covered entity has established appropriate safeguards and the minimum necessary requirements are met


Employment Records Exempt.  The Final Rule excludes from the definition of “protected health information” all employment records received by covered entities in its capacity as an employer.  Therefore, health information in a covered entity’s human resources department received in the entity’s capacity as an employer would not be subject to the HIPAA require�ments


Business Associate Transition Period Created.  Covered entities have an additional year – until April 14, 2004 � to negotiate amendments to written agreements signed prior to October 14, 2002 to incorporate the business associate requirements of the Final Rule.  The final rule also provides sample business associate language for these agreements.  


Disclosures for Research.  The final rule contains significant changes to the requirements relating to use of protected information for research purposes.


FURTHER INFORMATION:  This summary was prepared by Darrel J. Grinstead of Hogan & Hartson, L.L.P.  A more comprehensive summary of the Final Rule can be found on the Hogan & Hartson Website at www.hhlaw.com.  From the Home Page go to “Publications” and then to “Health”.  The Privacy Rule Summary is currently at the top of the list under the author Boswell, Donna.
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